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FEDERAL AGENCIES CHECKED:

L INTRODUCTION

AUDIT REFERRAL: 11-05

DATE REFERRED:' January 11, 2011

DATE ACTIVATED: December 27, 2011

EXPIRATION OF BOL: February 19, 2013

Internally Generated

Biden for President, Ine. and Melvyn Monzack, in
his official capacity as Treasurer

2 US.C. § 441a(a)(1XA)
2 US.C. § 441a(f)

* 11 C.F.R. § 103.3(b)(3) and (4)

11 CF.R. § 110.1(b)(5)(H)(B) and (C)
11 CFR. § 110.1()(4)(i) and (5)

Audit Documents
Disclosure Reports

None

This matter was generated by a referral to the Office of General Counsel from the

Commissien’s Audit Division following an audit of Biden for President, Inc.’s (“BFP” or

“Committee™) activity from December 15, 2006 through January 3, 2008. The Final Audit

'Report (“FAR”) concludes that the Committee failed to keep records supporting the timely

resolution of excessive contributions in violation of the Federal Election Campaign Act of 1971,
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as amended (the “Act™), and referred the violation to this Office for potential enforcement
action.'

For the reasons set forth below, the Office of General Counsel recommends that the
Commission open a Matter Under Review, find reason to believe that Biden for President, Inc.
and Melvyn Momazck, in his official capacity as Treasurer, vxolated 11 CF.R. § 110.1(1)(4)(ii),

I.. FACTUAL AND LEGAL ANALYSIS

A. BACKGROUND

BFP was the principal authorized campaign committee of Joseph R. Biden, Jr., in
connection with his candidacy for the 2008 Democratic nomination for President. Pursuant to
26 U.S.C. § 9038(a), the Commission conducted a mandatory audit of BFP’s activity from
December 15, 2006 through April 30, 2008.

The audit identified a projected total of $1,092,899 in excessive contributions received by
BFP between January 2007 and April 2008. FAR, at 8, 12. BFP asserted that it had timely
resolved theas eontributions by sending notices to the contributors informing them that the
excessive amaunts would be redesignated to the gemasral election. .Id at 13,

BFP was unsble, however, to produse copies of the redesignation letters. BFP explained
that the letters were inadvertently lost when the Committee changed its office location in the
Spring of 2008 and that the computer used to prepare the letters had been “wiped clean™ and sold

! See Audit Referral, Attachment 1. The Commission made six separate findings in the FAR. The Audtt Division
refmedtothzOﬁeeofGenmlCoumlFmdmgzaﬂympmmnhgnﬂ’shﬂmmkeepmds
supporting the titnely radesignation of $1,092,899 in exacssive censtritiutions. °
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when the Committee liquidated its assets after Mr. Biden withdrew from the presidential
campaign. Id

BFP also explained that the staff member who was responsible for sending the
compliance letters was now deceased, and submitted a declaration from a staff member who was
supervised by the deceased staffer stating that the staff member recalls sending out redesignation
letvens within 60 days of reeeiving the appansttly excessive contributions. Id. at 14. Acoording
to a daclaration submitted by BFP, the decease] steff mesabeos stuted, hofom her death, that she
had a specific recollaction of timely sending the radesignation letters, and nther BFP staff sthte
that she was “meticulous and conscientious in performing her duties.” Id at 13. In further
support of its position, the Committee points out that it maintained a complete library of

compliance letters and “its Contribution Review Procedures” contains a template for

redesignation letters. /d. Finally, BFP provided declarations from four contributors who recalled
receiving redesignation letters. Id. at 14.

Although BFP was unable to produce copies of the letters demonstrating timely
redesignations to the general election, it produced copies of signed letters demonstrating that
these same conmibutions were redesignated subsequem te the 69-day poriod mandated by ths

Commnission’s regulaticms. & at 12. Thare eedesignations wese made to Mr. Biden’s then
Senatorial comuritiee, Citizens for Biden (“CFB”), after Mr. Biden withdrew from the
Presidential campaign an January 3, 2008. Jd The Committee meintains that these letters
demonstrate that timely and proper redesignations were made because the letters “reflected an
understanding by the contributor and BFP that the excessive portion had been properly resolved
and expressed the donative intent of the contributor.” Id at 14.
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These letters seeking redesignation to CFB were not presumptive redesignations under
the Commission’s regulations because the Committee did not send the letters within 60 days of
receiving the contributions. See 11 C.F.R. § 110.1(b)5)ii}B). The Audit staff believed,
however, that these letters were an adequate, though untimely, showing of support for the
redesignation of conitributions to the 2008 general election. /d. at 12.

in approving the FAR on December 2, 2010, the Commission concluded, based on the
unique cirasmstances and the evidense provided by BFP, lsdettild.lbove,&nt“ﬁuem
infonmatioe ta support BFP’s assertions that it had ssnt redesignation lesters for these
contributians” and therefore BFP would not be required to make a payment to the U.S. Treasury
for such redesignated contributions. Id. at 4. The Commission also concluded, however, that
because the Committee was unable to produce copies of the redesignation letters as the
Commission’s regulations require, the Committee did not satisfy the recordkeeping requirements
of 11 CF.R. § 110.1(1)(4)(i). 14

On September 6, 2011, this Office notified Respondents of this referral. See 74 Fed. Reg.
38617 (August 4, 2009). The Committee subsequently submitted its response, arguing that the
Commission should not find that BFP violated the Act.

B. LEGAL ANALYSIS

Daring the relevast time pesiod, the Ant prchibi¢ed parsons from making contributions to
a candidate for federal office or the candidate’s authorized political committee that in the
aggregate exceeded $2,300. See 2 U.S.C. § 441a(a)(1)(A). In addition, the Act then provided,
and continues to provide, that no candidate or political committee shall knowingly accept any
contributions that exceed the limits established by 2 U.S.C. § 441a. 2 U.S.C. § 441a(f).
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Under the Commission’s regulations, if a committee receives a contribution that appears
to be excessive, the committee must either return the questionable contribution to the donor or
deposit the contribution into its federal account and keep enough funds in the account to cover all
potential refunds until the legality of the contribution is established. 11 C.F.R. § 103.3(b)(3) and
(4). Alternatively, a committee may “presumptively redesignate™ the excessive portion of a
contributien to another eluttion canpaign, provided that, withii 60 days of receipt if the
carfzibution, the comnmsitine notifies the coslributor of tire ansount of the contzxbation that was
redesignated and of the optiom o reqrenst a refund. 11 C.FR. § 110.1(b)(5)(ii)(B) and (C). Ifa
commitice “chooses to rely on a redesignation presumption,” the treasurer “must retein & full-
size photocopy of the check or written instrument, of any signed writings that accompanied the
contribution, and of the notices sent to the contributors. . ..” 11 C.F.R. § 110.1()(4)(i). In the
absence of retaining such copies, the contribution will not be considered redesignated. 11 C.F.R.
§ 110.11)(5).

Although Section 110.1(T)(5) provides that the presumptive designations will not be
deemed effective unless a committee retains the notices, the Commission determined that, under
the unique cirowmsthncys proyented hore, the Conmnittee provided sufficient support to
demunstrzén that the catrinibutions at issur were presmmptively redecignated. FAR at 4, 9, 15.
The Commission also determined, however, that, hecause the Committee was unable to produce
copies of the notices, see p.p. 2-3 above, BFP did not comply with the recordkeeping
requirements set forth in Section 110.1(1)}4)(ii). Id.

Based on the Commission’s finding that the Committee provided sufficient evidence to
show that it obtained presumptive redesignatioris for the excessive contributions at issue, BFP

argues that the Commission cannot find reason to believe that the Committee violated the Act.
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Response of BFP at 1. BFP claims that the failure to meet the recordkeeping requirement under
Section 110.1(1)(4)(ii) “is not a stand-alone violation™ and “[t]he exclusive consequence of non-
compliance is spelled out in Section 110.1(1)(5), which provides that the failure to retain
evidence can render ineffective an otherwise effective redesignation. .. .” Id. at 4.2
We can find no support for BFP*s argument in the plain lamguage of the Commission’s
regulations. Although the Commission decided not to trest the contributioms as cxoessive, that
finding does not negate BPF’s faikums to Mbytthlﬂpeodk«pingnqtﬁmﬂn of the
Comuaissian’s regulations. |
Accordingly, we recommend that the Commission find reason to believe that Biden for
President, Inc. and Melvyn Monazck, in his official capacity as Tl;easum, violated 11 C.F.R.
§ 110.1(1)(4)(ii) by failing to retain copies of the notices for the presumptive redesignation of

contributions.

2 BFP also states that it is “not aware of any matter where the Commission determined that a respondent complied
with the contribution limits but “*violated® the evidentiary requirements associated with redesignations.” /d.
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V. RECOMMENDATIONS

L.
2.

Open a MUR;

Find reason to belicve that Biden for President, Inc. and Melvyn Monzack, in his
official capacity as Trensucer, violated 11 C.F.R. § 110.1(I)(4)(ii);

Approve the attached Factual and Legal Analysis;

Approve the appropriate letter.

Attachments:

General Counsel

R AT, &

Kathleen M. Guith
Acting Associate General Counsel for Enforcement

1. Audit Referral
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January 7, 2011 - SENSI“VE

MEMORANDUM

To: ~ Christopher Hughey
Acting General Counsel

Through: Alec Palmer /f |
Acting Staff Director

From: Patricia Carmona “QU
' Chief Compliance Officer

Assistant Staff D

AudtDivision - AUDIT REFERRAL # ]]-08 -

Joseph F. Stoltz ‘

Alex R. Boniewi
Audit Manager

By: Paula Nurthen f‘a Vw
Lead Auditor

Subject: Biden for President, Inc.- Referral Matter

On December 2, 2010, the Commission approved the final audit report on Biden
for President, Inc. The final audit report includes the following matter that is referable:

Finding 2. Receipt of Contributions that Exceed Limits and Related
Recordkeeping Requirements, Records Supporting the Resatution of Excessive
Contributions

All work papers and related documentation are available for review in the Audit .
Division. Should you have any questions regarding this matter, please contact Paula I
Nurthen or Alex Boniewicz at §94-1200. .

Attachment: Fimding 2. Receipt of Contributions that Exceed Limits and Related
Recordkeeping Requirements, Recprds Supporting the Resolution of Excessive
Contribations .

cc: Lorenzo Holloway
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Finding 2. Receipt of Contributions that Exceed Limits

| and Related Recordkeeping Reguiremments

Summary

Records Supporting the Resolution of Excessive Contributions

In addition, the Audit staff identified a separate category of excessive contributions that
apparently were not resolved in a timely manner, projected to total $1,092,899. These
excessive contributions were presumptively redesignated to the general election;
howrever, BFP did not provide copies of letters sent te contributors as notification for the
cleotion desipnution. Subsmyuently, BFP obtained signed redosignations to tho Citizsns
for Biden, the Candidste’s senatarial campaign. The staff msmiber who svas repoasibie
for meinmining the necessary 1ecords is now deceased. Givan the Camarittee’s unique
circumstances in this mafer; the circumstantial evidence picsented by BFP, inchiding
declaration fram a BFP staffer who attested to sending redesignation notices within 60
days of receipt of an excessive contribution; declarations from contributors who recall
receiving redesignation letters; and sample letters from BFP’s forns library, the
Commission concluded there was information to support BFP's assertions that it had sent
presumptive redesignation letters for these eontributions. BPFP has not, however,
satisfied the recordkeeping requirements of 11 CFR §110.1(1)(4)(ii) ard (%).
Nevatheless, brcante BFP wag able to demonsaute that it obitnined signed edesiynations
of the notitributiora to tke nanatoridl camnpeign, Citizens tar Bidon, the Commisdlon
agreedd that na paymsant to tha 1J.S. Treasury fiax such redasignated comtiibutions iz
required. The Comimissign approved tkis finding.

Legal Standard

A. Authorized Committee Limits. An authorized committee may not receive more
than a total of $2,300 per election from any one person. 2 U.S.C. §441a(a)(1)(A), (c),
and (f); 11 CFR §§110.1(a) and (b) and 110.9.

B. Handling Contribatirns Thut Appear Exeassiva. If a committer receives u
contributien that appears to he ewcansive, the committee muat aither:
e Return the quastionatile centribution In the donor; or
¢ Deposit the contribution into its federal account and keep enough money on
apsanim to cover all potential refimds until the legality of the caatribution is
established. 11 CFR §103.3(b)(3) and (4).
The excessive portion may also be redesignated to another clection or reattributed to
another contributor as explained below.

C. Redesignation of Excessive Centributions. The committes may ask the coutributor
to redesignaus the axanss portion of the centribution for use in another election.
¢ Tha smnwitice nasst, witlan 60 days of receign of tha centribalitas, abtnin and
nxiaib a signotl sedesignation letter which informs the contributor that a refund of
the excessive portion may be requested; or
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e Refund the excessive amount. 11 CFR §§110.1(b)(5), 110.1(1}2) and
103.3(b)(3).

Notwithstanding the above, when an authorized political committee receives an excessive
contribution frem an imdividal or a nen-multi-candidaie comminitiee, the committes may
presumptively redesignate tha excessive pottion to the genaral electian if the
contribution:

o [s made before that candidate’s primary election;
Is not designated in writing for a particular election;
Would be excessive if treated as a primary election contribution; and
As redesignated, does not cause the contributor to exceed any other contribution
limit. '
Also, the committee may pismmytivaly cedesigmate tlex excessive portinn of a gemrai
election coritrillution back to the primary election if the amount redesignated does not
exceed the committee’s primary neg debt.

The commiittee is required to notify the contributor in writing of the redesignation within
60 days of the treasurer's receipt of the contribution and must offer the contributor the
option to receive a refund instead. For this action to be valid, the committee must retain
copies of the notices sent. Presumptive redesigrations apply only within the same
election cycle betwesn the committee’s primary and genesal elections. 11 CFR
§110.1(b)(5)(it)(B) & (C) and (1)(4)(i)-

D. Reattribatioa of Exacosive Cantrilsmtions. When an authoriaed enmmiitee receives
an excessive contribution, the cammittee mny ask the contributor if the contribution was
intended to be a joint contribution from more than one person.
e The committee must, within 60 days of receipt of the contribution, obtain.and
retain a reattribution letter signed by all contributors; or
¢ refund the excessive contribution. 11 CFR §§110.1(k)(3), 110.1(I)(3) and
103.3(b)(3).

Notwithstamiing the xhove, aliy axeassive conitibution that was nmde on a written
instrument that is ittrprinted with the namss af more than one indivishial mmy bie atnibtnted
among the individuals listed unless instructed otherwise by the contributor(s). The
committee must inform each contributor:
e how the cantribrticn was attsibuted; and
o the contributor may instead request a refund of the excessive amount. 11 CFR
§110.1(k)(3)(it)(B).

For this action to be valid, the commitree must retain copies of the notices sent. 11 CFR
§110.1(1)(4)ii) and (S).

E. General Eleciian Contributions. If a candidate is not a candidate in the general
election, any contributions made for the general election shall be refunded to the
contribitors, redesignated in accordance with 11 CFR §§110.1(b)(5) or 110.2(b)X5), or
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reattributed in accordance with 11 CFR §110.1(k)(3), as appropriate. 11 CFR
§102.9(eX3).

F. Sampling. In conducting an audit of contributions, the Commission uses generally
accepted statistical sampling tachniques to quontify the dollar vahue of related audit
findings. Apparent violations {sample errors) identified in a sample are used to projest
the total amount of violations. If a commitiee demonstrates that any apparent. sample
errors are not errors, the Commission will make a new projection based on the reduced
number of errors in the sample. Within 30 days of service of the final audit report, the
committee must submit a check to the United States Treasury for the total amount of any
excessive contribtions rot refunded, reattributed, or redesignated in a timely manmer; or
take any autlom required by the Commission with respect to samplo-based findings. 11
CFR §9038.1(f).

Facts and Analysis

The Audit staff’s sample review of contributions from individuals indicated that BFP
apparently received a significant number of excessive contributions that either were
unresolved or were resolved but nct in a timely manner. Each matter is addressed
separately below.

B. Becords Supporting the Rmsohition of Exncessive Contrilsutions
The Audit staff alw identified excessive contributions that were resolved but apparently

not in a timely manner, totalmg $1,092,899. The projected dollar value of the excessive
contributinos was $1,055,399'. Addisionel ernors rotaling $37,500 were ideniified as the
result of a scparate review of aentributians eot ioalnded in the sample population. All of
theso cxcessive contributions were presumptively designated to the genaral election;
however, BFP did not provide copies of letters sent to contributars as notification for the
election designation. BFP did provide the Audit staff with letters obtaining
redesignations of these general-designated contributions to the Candidate’s senatorial
campaign, CFB. The letters were all signed by the contributors and mailed after the
Candidate’s date of ineligibility (1-3-08), well after the receipt oflisese contributions.
Althuugh thsse letters were not presumptive redesignatlons as speciftud in the
Comnlission’s roguiations, the Andit seaff eonsittend these lzicess to be an adequnla,
thaugh untimely, substitte to suppoxt the “general clection” designation af the
confrihidioas.

This result is consistent with the notice provisian of presumptive redesignations. A
presumptive redesignation does not require a written authorization from the contributor.
Rather, BFP may send a notice of the redesignation to the contributor and inform the
contributor of his or her option to request that the contribution be refunded. The Audit
staff determined that the signed forms authorizing the redesignation of Presidential
contributions 10 the Sermte vlection(s) also suirved te put tie conuibutor ou notice thet
BFP had preianned that tite pnetion of tho otlierwise exoessive Pissidentiel prinoiry
election ¢ontributicn win; redrsignatad 1o the Psenidential geaoral clnotion. The

! A Monetary Unit Sample was used with a 95% confidence level. For untimely resolved excessive
contributions, the estimate is subject to a sampling error of $348,491.
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contributions to the Presidential primary election, however, were excessive until the
Presidential gereral election to Senate election radesignation forms were sent. Given that
these rcdesignation finns vaase sent mmih later tinm 60 dirys after the regeipt of the
excmive Prerideriinl primary contributiems, the Audit Staff maintainad ttey weze
untimaly s to the radesignatioss fram the Presiriential primary to the Prosidential gonseal
election. '

At the exit conference, the Audit staff provided BFP representatives with a schedule of
the errors for the untimely resolved excessive contributions. A discussion ensued
regarding the adequacy of letters used 10 support redesignations of contributions to the
genenal election.

On Septembur 26, 2008, BFP submitted its response to the matters presented at the exit
conference. The response acknowledged that the untimely redesignation issue arises
from BFP’s inzkility to pravide presumptivc mdcsignatios letters. Although confident
that sugh letters were timely sent, BFP staff ware anabiz to locate the lofters ar evidenee
that they were sent and believe they were inadvertently lost when its location changed in
the spring af 2008. BFP further explained the letter would have been prepared using a
template on a BFP computer that was subsequently “wiped clean” and sold when its
assets were liquidated following the Candidate’s withdrawal from the presidential
campaign.

BFP nffored 1he following ciscuediatinl evidence 1o support that the letiars il in fact,
beeu sent:

e BFP submitted a complete library of “cure” letters, whether for excessive
contributinns ar axissing contributor informatinn. In addition; its Comtributian
Review Procedures made reference to presumptive redesignation and/or
reattribution letters and templates for obtaining redesignations and reattributions
are provided. BFP files contained other compliance letters sent for problematic.
contributions and those requesting additional information. BFY noted that it is
unlikely that it would send this array of compliimce letters and omit presumptive
redesignation und/er reattribution letters,

e The individual primarily respousible fer serximg the compliance letters, inchuding
lettax to sesoine mcessive comiributiony, had speuific mcolleativa that
presemptiue redasignation and/ar ymattrihution letters hnd baen nent. However,
this individual is now deceases; therefore, BFP is unable to obtain a signed
affidavit. BFP staff confirmed her recollections, and that she was meticulous and
conscientious in performing her duties.

o BFP has been contacting recipients of presumptive redesignation and/or
reattribution letters and although some do recolléct receiving such a letter, none
have been able to furnishi a copy. Should any be located, copies will be forwarded
to the Audit staff. No copies have been provided.

o Finally, BFP concurred with the Audit staff’s position that those letters sent to
redesignate cantribwiicng to Citizens far Biden sarve to demamstrate that BFP did
not fail ta resnlve a matarial number of excessive cantrfimtinns. Aecording ta
BFP, these letters reflected an understanding by the contributar and BFP that the
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excessive portion had been properly resolved and expressed the donative intent of
the contributor.

The Audit staff did not believe that BFP’s response was sufficient to document that
presmaptive redasignation bnd/or resttiibution letters had heen sent.

Preliminary Audit Report Recommendation

The Audit staff reccommended BFP pravide documentation demonstrating that excessive
contributions ($1,092,899) were timely reattributed and/or redesignated. Such
documentation was to irrclude evidence that timely piesammptive reattridution or
redesignation letlers were sent; copies of timnely sigmed and dated
reattribution/redesignation letters; or, any othur docursentatinn which indicated 2 tirnely
reatizibution axni/or redocigration vas pnaijed. BFP wes invized to pmvide any other
conimenss il foit weae relavant to thiz iwsoe.

Committee Response to Preliminary Audit Report

In its response to the preliminary audit report, BFP provided information reiterating its
earlier response to this issue. Declarations were submitted from four contributors who
recalled receiving a presumptive redesignation notice from BFP. The response noted that
none of these irdividuals retained a copy of the notice, because, uniike other “eure”
letters, no action was required by the contributor unless he cr she objected to the
redasigntiion. In addition, 8 declarztivn wams sutanined from a BFP staff memticr who
worlrdd discetly for the nnav deceased individeal responsible far namging BFP’s seoding
and rabentien of cure letiars, His declaretion steted thet at the diroction of hie naw
decezted suparvisor, he regularly seut presumptive designation letters to contribeiars
who made primacy election contritmtians is exceas of $2,300. The response concluded
by asking the Commission to accept its contention that presumptive designation letters
had been sent.

Committee Response to Drait Final Audit Repert

In response to the dinft final zadit report, BFP submitted a revisal antestation frem tiee
staff memlier discussed above. His declaration now states that he personally “prepared
and sent ‘presumptive designation’ notices to contributors who had contributed in
aggregate more than $2,300” ani theat he would ssnd those ietters within 60 days of
receipt of the eontributiens.

Audit Staff’s Assessment of Committee Responses

The response to the preliminary audit report reiterated points made in BFP’s response to
the exit conference and included declarations containing information similar to that
provided in responye to the exit conference. In response to the draft final audit report, the
declaration was revised to address the staff member’s personal knowledge and the
timelinoss of the presurmptivu letters. Though no direct evidence supperting these
declarations or eatablishing that the actinue wars timely. waz inchudnd as met of there
respanies, BFP did prorluae Iatters of cedasignatian to CFB, which the Augdit Divisinn
staff ccanidemd adequate but urtimety, and thersfore, the staff did aot reaommend n
payment to the U.S. Trersury.
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Commission Conclusion

Given the Cnmmitine’s nmique aircumstances in this matter; the circumstantial evidence
presenied by BFP, including a declaration from a BFP staffer wha attested to sending
redesigmation notices within 60 days «f recejpt of an excessive contribution; declarations
from contributors who recall receiving redesignatian letters; and sample letters from
BFP’s forms library, the Commission concluded there was information to support BFP's
assertions that it had sent presumptive redesignation letters for these contributions. BFP
has not, however, satisfied the recordkeeping requirements of 11 CFR §110.1(1)(4)(ii)
and (5). Nevertheless, because BFF was able to demonstrate that it obtained signed
redesignations of the contributions tb the senaterial campaign, Citizens for Biden, the
Coimnission concluded that no payment to tha U.S. Tomsury for auch redenigimted
confribntions is eequirad. The Commisaion approved this finding.



